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But we have said far more than we purposed when we began. 
We have shown, we trust, need enough of a higher standard of 
professional honor and principle, as well as practice, and some of 
the more embarrassing obstacles in the way of any effectual re- 
form, so long as the public demand these debasing and degrading 
services at the hands of the profession. But it is something to 
say of our profession, that it is no worse than other departments 
of work and life in the country, and certainly no worse than the 
people desire it to be. I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Maine. 
HENRY BAKER and WIFE v. CITY OP PORTLAND. 
HENRY BAKER v. SAME. 
The fact that, when a resident of a city was injured by reason of a defective 
way, which the city was bound to keep in repair, he was driving at a " faster rate 
than six miles an hour," in violation of a city ordinance, is no bar to his right 
to recover damages for such injury, if such driving did not in any degree con- 
tribute to produce it. 

The fact that the jury failed to agree upon the answer to the question whether 
the plaintiff was driving at a faster rate than six miles an hour, does not render 
it reasonably certain that a general verdict for the plaintiff, in such action, is 
erroneous. 

This was an action on the case, for an injury occasioned 
by a defective highway. The plaintiffs suffered serious damage 
in person and property on the evening of October 13th 1868, 
by reason of the upsetting of the carriage in which they were 
riding, in consequence of running over certain piles of stones 
which had been dumped in the roadway on Cumberland street, 
by persons in the employ of the street commissioner, and left 
there over night, without guards or lights, to protect or warn the 
traveller. The buggy and harness were well made and in good 
order, the horse well broken and kind, though spirited, the street 
much frequented, and the evening too dark for a man in a car- 
riage to see obstacles of that description on the ground. 

H. Baker testified that he was driving not over five miles an 
hour, when the accident occurred. The defendants offered 
evidence tending to show that he was driving at a rate exceeding 
six miles an hour. 
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There was a city ordinance prohibiting driving at a faster rate 
than six miles an hour, under a penalty of not less than five, nor 
more than twenty dollars. 

The presiding judge instructed the jury, that if plaintiffs were 
driving at a faster rate than six miles an hour, when thrown from 
the carriage, yet if such driving did not in any degree contribute 
to produce the injuries complained of, it would be no bar to 
their right to recover. 

The case now came before this court on exceptions by defend- 
ants to this instruction, and also on motions to set aside the 
verdict (which was for the plaintiffs) as against law and evidence. 

Davis $• Drummond, for plaintiffs. 

J. W. Symonds, City Solicitor, for defendants. 

The opinion of the court was delivered by 

Barrows, J. — Counsel for the defendants cite a strong line 
of cases, in which our own and other courts have held city 
ordinances of this and like character, as binding on all who have 
actual or constructive notice of their existence, and as having 
the force of statute law within the limits to which they apply. 
And also cases in which it appears to have been held with more 
or less distinctness, that a party seeking a remedy in damages 
against a town or city or other corporation, charged with the 
maintenance of a way or bridge, is not entitled to recover, if at 
the time of the accident, the party plaintiff was violating a law 
of which he was bound to take notice. 

But in all this latter class of cases, it will be seen upon exami- 
nation that the wrongful act of the plaintiffs either was, or was 
assumed to be, in some manner or degree, contributory to the 
production of the injury complained of, so that the precise ques- 
tion here presented was not under consideration in any of them. 
They cannot be deemed authorities adverse to the instruction 
here given, if the point was not raised or considered. Thus in 
Heland v. Lowell, 3 Allen 407, it seems to have been taken for 
granted on all hands, that the plaintiff's want of care, evinced 
in the violation of the city ordinance, was one of the efficient 
causes of the accident. There may have been something in the 
evidence which made it certain that it was so, in which case it 
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would be useless to raise or discuss the question which we are to 
pass upon. At all events the point was not taken, and the 
questions presented to the court were whether the plaintiff was 
bound by the ordinance, if it was not made to appear that he 
knew of its existence, and whether evidence of his general good 
character for sobriety was admissible, to rebut the evidence 
offered in defence that he was intoxicated when the accident 
occurred. The rulings complained of were the rejection of the 
evidence of general good character for sobriety, and the instruc- 
tion, " that if the plaintiff at the time of receiving the injury was 
driving at a rate faster than a walk, in violation of the city ordi- 
nance, he could not recover, although he was using due care in 
other respects." It seems from the very tenor of the instruction, 
to have been conceded on the part of the plaintiff, that under the 
circumstances of that case, driving faster than a walk was not 
the " due care," which the plaintiff was bound to show he was 
using in all respects. 

The court recite a dictum from Worcester v. Essex Merrimac 
Bridge Corp., 7 Gray 459, to the effect that if the plaintiff was, at 
the time of the accident, violating a public statute or a by-law, 
of which he had actual or constructive notice, he could not 
recover damages for the accident ; but they immediately refer to 
the true principle, adding : " and it is the established law, that 
when a plaintiff's own unlawful act concurs in causing the 
damage that he complains of, he cannot recover compensation 
for such damage." It is very clear that the court could not have 
meant that a concurrence merely in point of time between a 
breach of law by the plaintiff and the accident, would bar the 
right of the plaintiff to recover, because they had just said in 
Alger v. Lowell, 3 Allen 406, that " intoxicated persons are not 
removed from all protection of law ; the plaintiff was bound to 
show that he was in the exercise of due care and the jury were so 
instructed ; if he used such care by himself or others, his intoxica- 
tion had nothing to do with the accident ; the city may be liable 
under some circumstances for an injury sustained by * * * an 
intoxicated person, if the condition of the injured person does 
not contribute in any degree to occasion the injury." 

Now intoxication in the streets is a misdemeanor, upon which a 
penalty is imposed by law, as distinctly as it is by the city 
ordinance upon driving over a bridge faster than a walk, and it 
Vol. XIX — 36 
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appears as likely to contribute to the occurrence of an accident, 
to say the least of it ; yet no one would be likely to contend that 
a city or town would be relieved from the consequences of its 
negligence in the care of its ways, merely because the sufferer 
was intoxicated at the time of the accident, if it were made to 
appear that his breach of the law, in that respect, had nothing to 
do with its occurrence. It has been settled that intoxication is 
not conclusive evidence of a want of ordinary care : Stuart v. 
Machias Port, 48 Maine 477. In fine, recrimination is not a 
good plea in bar in actions of this kind, unless the plaintiff's claim 
originates in his offence, and he is obliged to prove the offence in 
order to establish his claim, or unless the commission of the 
offence has in some degree contributed to produce the injury, 
or necessarily negatives some point which the plaintiff is bound to 
establish in proof, in order to entitle him to a verdict. 

The defendants' counsel contends that the simple fact that the 
plaintiff is in the act of violating the law, at the time of the 
injury, is a bar to the right of recovery. Undoubtedly there are 
many cases where the contemporaneous violation of the law by 
the plaintiff is so connected with his claim for damages, as to 
preclude his recovery ; but to lay down such a rule as the coun- 
sel claims, and to disregard the distinction implied in the ruling 
of which he complains, would be productive oftentimes of palpable 
injustice. The fact that a party plaintiff in an action of this 
description was at the time of the injury passing another way- 
farer on the wrong side of the street or without giving him half 
the road, or that he was travelling on runners without bells in 
contravention of the statute, or that he was smoking a cigar in 
the streets, in violation of a municipal ordinance, while it might 
subject the offender to a penalty, will not excuse the town for a 
neglect to make its ways safe and convenient for travellers, if the 
commission of the plaintiff's offence did not in any degree 
contribute to produce the injury of which he complains. 

The soundness of the distinction recognised by the presiding 
judge in the instruction now under consideration, has been 
affirmed by this court in Bigelow v. Reed, 51 Maine 325, 
Hamilton v. Goding, 55 Maine 428, 429. See also Morton v. 
Oloster, 46 Maine 520, Davis v. Mann, 10 M. & W. 548. 

But the defendants' counsel insists that " the finding by the 
jury, that the illegal driving did not contribute to the injury, was 
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unwarranted by the testimony," and argues that a change in the 
rate of speed must necessarily increase or diminish the danger, 
while " the verdict practically holds that the danger would be the 
same at a rate of less than six miles, as it would be at a rate of 
more than six miles an hour," inasmuch as the jury declared 
themselves unable to agree whether the plaintiff was driving at 
the rate of more than six miles. Is it reasonably certain, then, 
that the verdict must have been erroneous, because the jury 
failed to agree upon the answer to the question, whether the 
plaintiff was driving at a rate exceeding six miles an hour ? 

Suppose half the jury thought the plaintiff was driving at the 
rate of six miles and an eighth per hour, and the other half 
thought his speed did not exceed six miles. They would not 
agree upon the special finding; but would that prevent them 
from finding that the rate of speed, whichever of the two rates 
it was, did not contribute to produce the injury? Might they 
not well have found upon the testimony here presented, that if the 
plaintiff was driving at a rate not exceeding five miles an hour, 
as he testified, the same results, to wit, the frightening the horse, 
his starting to run, and the upsetting of the carriage would have 
followed ? If so, did it really make any difference as to the issue 
then on trial if he was going more than six miles an hour ? We 
think the answer to these questions must demonstrate the injus- 
tice of making such a test decisive of the plaintiff's right to 
recover. The true question was (on this part of the case) 
whether he was using due and reasonable care under all the 
circumstances, or whether a want of such care on his part con- 
tributed to produce the injury. 

We have no reason to doubt that this question was submitted 
to the jury, in a manner calculated to give to the testimony 
offered by the defendants as to the plaintiff's rate of speed, all its 
legitimate effect, or that it was passed upon by them in a manner 
which must preclude our interference with the conclusion to which 
they arrived. In each case the entry must be 

Motion and exceptions overruled. 

The cases are probably not altogether or business. It seems well agreed, that 

harmonious in regard to the effect of if the action is based upon any matter 

illegality in a contract or business, upon which is in violation of law, whether it 

the right to recover upon any matter it be also contra bonos mores or not, it 

merely incidental to the main contract cannot be maintained. There was for- 
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merly an attempt to distinguish, in this 
respect, between mala prohibita and 
mala in se, as if contracts against posi- 
tive law merely were not to be held 
illegal, to the same extent as if they 
involved also positive moral turpitude. 
There seems to have been an opinion 
somewhat extensively prevalent among 
men of the better class in our country, 
that if one peaceably submitted to en- 
dure the penalty of a statute, he had 
answered all the law required of him, 
and that he thereby obtained full pardon 
and absolution for his violation of the 
law. For instance, if in his conscience 
he felt the law to be in conflict with any 
higher law, as the constitution of the 
state, or the Divine law, he was at full 
liberty to act upon his own impulses, or 
convictions, and incurred no moral 
guilt provided he submitted to pay or 
endure the penalty. 

Upon a somewhat similar view, it 
seems, at one time, to have been con- 
sidered that Sunday laws, or those re- 
quiring abstinence from ordinary secular 
labor on the Lord's Day, did not render 
contracts made in violation of the 
statute void, but only exposed the par- 
ties to the penalty of the statute : Gear 
v. Putnam, 10 Mass. 312; 2 Par- 
sons on Cont. 762. But later cases 
have placed the question upon the true 
ground, that the effect of the statute 
must be to render all acts done in viola- 
tion of the statute void for all purposes, 
so that no action could be maintained 
upon any contract made in violation 
of these statutes : Lyon v. Strong, 6 Vt. 
219; Robeson v. French, 12 Met. 24; 
Gregg v. Wyman, 4 Cush. 322. And 
the same rule has been extended to 
sales of property in violation of statu- 
tory regulations as to inspection, license, 
and stamping. As in actions for the 
recovery of the price of lottery tickets 
sold in violation of statutes : Hunt v. 
Knickerbocker, 5 Johns. 327 ; or for the 
enforcement of contracts for the sale of 



lands where a penalty was inflicted by 
statute: Mitchell?. Smith, 1 Binn. 110; 
or where the statute prohibited, under a 
penalty, the selling of shingles unless 
of a particular dimension or if not sur- 
veyed, and the action was for the re- 
covery of the price of shingles sold in 
violation of the statute : Wheeler v. 
Russell, 17 Mass. 258. Cases of 
this character are very numerous in the 
reports, and need not be discussed. 

It seems, however, in all this class 
of cases to be considered, that in order 
to defeat the action, it must appear that 
it is some way founded upon, or in 
furtherance of the illegality. Thus, a 
contract founded upon the consideration 
of future cohabitation is held void, as 
being against public morals : Walker v. 
Perkins, 3 Burr. 1568; s. C. 1 Win. 
Bl. 517. But contracts founded upon 
past illicit cohabitation, even where one 
of the parties is married, have been 
upheld : Turner v. Vaughn, 2 Will. 
339 ; Walker v. Perkins, supra ; Bill 
r. Spencer, Amb. 641 ; Kaye v. Moore, 
2 Sim. & Stu. 260 ; Nye v. Moreley, 6 
B. & C. 133. 

But where a party contributes to the 
maintenance of anything prohibited by 
law, or against the policy of the law, 
as where one lets lodgings to an im- 
modest woman to enable her to carry on 
illicit cohabitation there, with different 
men, he cannot recover the rent. But 
if the woman merely lodge there and 
receives her visitors elsewhere, it is 
here said he may recover the rent : 
Appleton v. Campbell, 2 C. & P. 347. 
So, also, he cannot recover in such case, 
although at the time of letting the 
plaintiff did not know of the use to 
which the tenant purposed to put the 
lodgings, if he suffers her to occupy 
them after he learns the use : Jennings 
v. Throgmorton, R. & M. 251 ; Lloyd v. 
Johnston, 1 B. & P. 340. And it seems 
to have been held, that one may recover 
for getting up an expensive dress to be 
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worn by a woman of bad fame, at pub- 
lic places, in furtherance of her vicious 
mode of life, even when the plaintiff 
knew the use for which it was intended 
beforehand : Lloyd v. Johnston, 1 B. & 
P. 340. But we should have doubted 
the entire soundness of the last case on 
this point. And Lord Ellenbohough 
seems to have held, in Bowry v. Bennet, 
1 Cowp. 348, that in such case the 
plaintiff cannot recover, where the 
work is done to forward prostitution, 
and to be paid out of the avails of such 
a course of life. And it has been held, 
that where houses have been leased for 
brothels, the lessor knowing the use 
contemplated, no recovery could be 
had upon the covenants in the lease : 
Smith v. White, Law Rep. 1 Eq. 626. 
And although, as stated above, at one 
time it seems to have been held that the 
plaintiff must expect to derive some 
advantage from the illegality, in order 
to defeat the action, that is not now 
held important : Pearce v. Brooks, Law 
Rep. 1 Exch. 213. Anything done in 
furtherance of a business carried on in 
violation of law, can never be made 
the foundation of an action. As where 
the action was for services rendered in 
peddling goods for another, without 
license as required by law : Stewartson 
v. Lothrop, 12 Gray 52. Nor is the 
agent of another, in performing an 
illegal act, liable to an action at the 
suit of his principal, for damages re- 
covered against him on account of the 
negligence of the agent : Baynard v. 
Harrity, 1 Houston 200. But it would 
be otherwise if the business had been 
rendered illegal by the omission of the 
agent to obtain the proper license, 
which his principal confided in him to 
do : Id. And a woman cannot recover 
upon an implied contract for services 
performed by her as servant for a man 
with whom she lived as a mistress : 
Walraven v. Jones, Id. 355. 
And it has been held that one who 



is travelling upon the highway on Sun- 
day in violation of the statute cannot 
recover of the town for damages suffered 
by reason of defects therein : Bosworth 
v. Swansey, 10 Met. 363. And if the 
plaintiff seeks to recover upon the 
ground that his travelling was a work 
of necessity or charity, and not of a 
secular character, so as to come within 
the statute, the burden of proof is upon 
him : Id. ; Jones v. Andover, 10 Allen 
18. Chief Justice Shaw, in Bosworth 
v. Swansey, treats the question, as being 
whether the illegal act contributed to the 
injury. Upon this view the decision of 
the principal case would be free from 
all difficulty, provided the question, 
how far the violation of the city ordi- 
nance contributed to the injury, is pro- 
perly one for the jury. In the case of 
travelling on Sunday in violation of 
the statute, it clearly could not be re- 
garded as a proper question to be sub- 
mitted to the jury, whether the illegal 
act contributed to the injury. That 
must be regarded as one of those self- 
evident propositions to be ruled by the 
court. In New Hampshire it seems to 
have been doubted how far the fact 
that the plaintiff was travelling in vio- 
lation of the statute will preclude a 
recovery in such cases : Carry v. Bath, 
35 N. H. 533. And in Norris v. Litch- 
field, 35 N. H. 271, Bell, J., is reported 
to have said, "as a general principle it 
is wholly immaterial whether the plain- 
tiff was acting in violation of law, 
unless his wrongdoing has directly con- 
tributed to his damage." These dicta 
seem to justify the decision in the prin- 
cipal case. And there are many cases 
where the plaintiff's illegal act must be 
considered as having contributed to his 
injury, where he is not precluded from 
recovery on that account. As where 
one is injured by spring-guns set by the 
owner upon his premises for the protec- 
tion of his property, while the plaintiff 
is trespassing thereon : Bird v. Hoi- 
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brook, 4 Bing. 628 ; s. C. 15 E. C L. 
R. 91. There is no end to the cases 
bearing more or less directly upon the 
question decided in the principal case. 
The only question, which it seems to us 
could fairly arise in the case, is how far 
it is competent for the plaintiff to use 
the highways of a town or city differ- 
ently from the way the law allows him to 
use them at all, and then claim damages 
because they are not in complete repair, 
and ask to have the jury decide, by 
way of inference merely, since, from 
the nature of the case, there could be 
no direct evidence to the point, whether 
his acknowledged abuse of his legal 
license to use the highway in a particu- 
lar manner, had any tendency, or con- 
tributed, in any degree, to produce or 
increase the injury. It requires no gift 
of prophecy to foretell how such ques- 
tions are likely to be decided by the 
jury. The present case well illustrates 
that point. The jury were ready to 



say that the rate of speed had no con- 
nection with the injury ; but they could 
not agree what the rate of speed was, 
whether more or less than the law re- 
quired. And as the case now stands 
upon the record, the plaintiff was using 
the highway in an illegal manner ; but 
not so as to contribute to his injury, in 
the opinion of the jury. The only 
doubt, as we hare said, would seem to 
be, whether the jury, by a mere infer- 
ence, can purge the plaintiff from the 
ordinary consequences of his illegal act, 
that is to increase the peril of travelling 
as the speed increases, or whether the 
defendant is fairly entitled to have the 
benefit of this natural presumption, as 
one of the presumptions which the law 
denominates presumptiones juris et de 
jure. The case is somewhat novel, and 
is presented by the learned judge with 
great fairness and ability, as it seems to 
us. 

I. F. R. 



Supreme Court of Errors of Connecticut. 

LEWIS M. WELCH v. CALVIN DURAND. 

Smart-money may be allowed as damages in actions of tort founded on the 
malicious or wanton misconduct or culpable negligence of the defendant. 

The expenses of litigation may be taken into consideration in assessing the 
damages in any case where smart-money may be allowed. 

Where the defendant fired a pistol, the ball of which glanced and hit the plain- 
tiff, and it was found that the injury was unintentional but was the result of gross 
and culpable carelessness on the part of the defendant, it was held — 1. That 
trespass vi et armis would lie. 2. That the expenses of the litigation might be 
considered in awarding damages to the plaintiff. 

Trespass for an assault and wounding with a pistol ball; 
brought to the Superior Court in New Haven county and heard 
in damages, on a default, before Minor, J. 

On the hearing the court found that the plaintiff was injured 
by a bullet from a pistol fired by the defendant, as alleged in the 
declaration ; that the injury was unintentional, but was the result 



